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Abstract

Transfer contract is considered one of the most important and
complicated ones, worth mentioned that this contract is applied in many
applications in civil and trade activities, where Jordanian civil code

regulates the rules of transfer contract in article (993) till (1017).

The main problem appears by mixture of the adoption of Jordanian civil
Law for the theory related to transfer contract in Islamic Jurisprudence
l.e Hanafy jurisprudence, and the theory that applied in European
jurisprudence related to transfer contract, since Islamic jurisprudence
considers that transfer contract applies only for debts transfer, where
this contract can be extended or restricted, while European theory

admits that transfer contract can transfer both debts and rights,
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where the historical background related to Jordanian Law is the rules of
“Majjalah” without any contradiction of the rules of Jordanian civil
code, this is provided expressly in Article (1448/2) from Jordanian civil
code, while the historical background for transfer contract in European
Laws where construed by German Law, where many Arabian Laws
adopted that theory as Lebanese Egyptian, Syrian and Moroccan Civil

Laws.

The said contradiction that occurs on Jordanian civil code related to
transfer contract applied also on Jordanian Judicial Decisions that issued
by Cassation court, where it confess that the rules that regulates
transfer contract in Jordanian Law can be applied on debts and rights, i.e
the transfer contract can be applied to transfer a debt or to transfer a
right, also the terms used in the said law reflects such contradiction,
whereas Jordanian Civil code uses the term “Mohal [ah” for the creditor
in transfer contract related to deb t, while practically it used for the new
creditor in transfer contract related to right, also Jordanian civil code
adopted these articles (1010) and (1015) and (1016) where they are a
provision related to transfer contract that applies on a right, while article
(993) from Jordanian civil code defined transfer contract as follows

“transfer contract is transferring the debts and the claim of it from the
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original debtor to new debtor”, this shows that Jordanian civil code
defines transfer contract to be applied on debt only where it can be

extended or restricted.

Transfer contract can be applied to many trade and civil activities such
as, letter of credits, financial deeds, mortgage deeds, hotel management
contracts, in aspects of real estate’s guarantees and in bill of ladings,
factoring contracts, so it’s important to show the importance of the
capacity of Jordanian Rules related to transfer contract to be applied on
that activities, the importance of the thesis is to find out the solution to
avoid the contradictions in Jordanian civil code, and how to apply the

said rules of transfer contract on practical activities.
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